IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)

GC COWANI ES, INC., et al., ) Case Nos. 00-3897 (MW
) through 00-3927 (MW

Debt or s. )
) (Jointly Adm nistered Under
) Case No. 00-3897 (MFW)
OPI NI O\t

Before the Court is the Mdtion of Westwood Town Center, LLC
and Ri dge Park Square, LLC (collectively “the Landlords”) for an
Order Conpelling the Paynment by Debtor in Possession of Real
Property Taxes under Unexpired Leases of Nonresidential Real
Property Pursuant to 11 U.S.C. 8§ 365(d)(3) and the Cbjection
thereto by GC Conpanies, Inc. (“the Debtor”). For the reasons

set forth below, we deny the Motion.

FACTUAL BACKGROUND

Prior to filing its chapter 11 petition on October 11, 2000,
the Debtor had entered into a Lease with each of the Landl ords
for premses located in regional retail shopping centers in Chio

(collectively “the Leases”). Those Leases require, inter alia,

that the Landl ords pay the real estate taxes assessed on the
| eased prem ses, subject to the Debtor’s obligation to reinburse

the Landl ords for those taxes. (See Leases at Article X I1,

' This OQpinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rul e of
Bankruptcy Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



section 3.) The Leases provide that the Debtor’s obligation to
rei nburse the Landl ords does not arise until the Landl ords have
billed the Debtor, and the Landl ords may not bill the Debtor
until thirty days before the |ast day that the taxes can be paid
wi t hout penalty. (1d.)

Subsequent to the chapter 11 filing, the Landlords billed
the Debtor on January 3, 2001, for real estate taxes for the
first half of 2000. Pursuant to Chio |law, the real estate taxes
were |ast due, without penalty, on January 23, 2001. The Debt or
failed to pay the real estate tax bill, asserting it was for pre-
petition taxes. As a result, the Landlords filed the instant
Motion to conpel paynent of the taxes. A hearing was held on
March 16, 2001, at which we heard oral argunent. At the
conclusion, we directed the parties to submt, under

certification of counsel, true copies of the Leases.

1. JURI SDI CTI ON

This Court has jurisdiction pursuant to 28 U. S.C. § 1334.

This is a core proceeding under 28 U. S.C. §8 157(b)(2)(A, (B)
(M and (O.



[11. DI SCUSSI ON

The Landl ords assert that the Debtor is obligated to pay the
real estate taxes pursuant to section 365(d)(3) which provides,
in part:
The trustee shall tinmely performall the
obl i gations of the debtor, except those
specified in section 365(b)(2), arising from
and after the order for relief under any
unexpi red | ease of nonresidential real
property, until such |ease is assuned or
rejected, notw thstandi ng section 503(b) of
this title.

11 U.S.C. 8§ 365(d)(3).

The Landl ords assert that the obligation to pay the real
estate taxes first cane due when they billed the Debtor on
January 3, 2001, which is after the petition date. Therefore,
they assert that the real estate taxes are a current obligation
under the Leases and the Debtor is obligated to pay them pursuant
to the express | anguage of section 365(d)(3). Further, the
Landl ords assert that they could not have billed the Debtor for
the taxes pre-petition, since under the terns of the Leases, they
could not bill themuntil Decenber 24, 2000, which is thirty days
before the last date for paynent. This too was after the
Debtor’s petition was filed. Therefore, the Landl ords assert
they are entitled to pronpt paynent.

The Debtor asserts that, in determ ning whether the

obligations are pre-petition or post-petition, the relevant date

is not the billing date but the date that the taxes accrue.



Since the taxes in question accrued pre-petition (they are for
the first six nmonths of 2000), the Debtor asserts they are pre-
petition obligations, which the Debtor is not obligated to pay
under section 365(d)(3).

There is a split of authority on this question. The
majority of courts adopt the “accrual” method and hold that a
debtor is obligated to pay only those real estate taxes which
accrue post-petition, regardl ess of when they were billed. See,

e.qg., National Termnals Corp. v. Handy Andy Hone | nprovenent

&rs., Inc., 144 F.3d 1125, 1128 (7th Cr. 1998); Schneider &

Reiff v. WIlliam Schneider, Inc. (Inre WIlliam Schneider, Inc.),

175 B.R 769, 772-73 (S.D. Fla. 1994); Child Wrld, Inc. v.

Canmpbel | / Massachusetts Trust (In re Child Wrld, Inc.), 161 B. R

571, 576-77 (S.D.N. Y. 1993); Newman v. McCrory Corp. (In re

McCrory Corp.), 210 B.R 934, 939-40 (Bankr. S.D.N. Y. 1997);

Santa Ana Best Plaza, Ltd. v. Best Products Co., Inc. (ILn re Best

Products Co., Inc.), 206 B.R 404, 407 (Bankr. E.D. Va. 1997); In

re Victory Mts., Inc., 196 B.R 6, 10 (Bankr. N.D.N. Y. 1996); In

re Warehouse Club, Inc., 184 B.R 316, 318 (Bankr. N.D. III.

1995); Inre Al For A Dollar, Inc., 174 B.R 358, 361-62 (Bankr.

D. Mass. 1994); Inre Almac’s, Inc., 167 B.R 4, 8 (Bankr. D. R |

1994) .
The courts which have adopted the mnority “billing” view

hold that a debtor is obligated to pay any real estate taxes



which are billed post-petition (regardl ess of which period of

time they refer to or when they accrued). See, e.qg., Inre

Koenig Sporting Goods, Inc., 229 B.R 388, 394 (6th Cr. BAP

1999); In re DeC cco of Montvale, Inc., 239 B.R 475, 480 (Bankr.

D.NJ. 1999); Inre F &MD stribs., Inc., 197 B.R 829, 832-33

(Bankr. E.D. Mch. 1995); In re Krystal Co., 194 B.R 161, 163-64

(Bankr. E.D. Tenn. 1996); Inre RH Mcy & Co., 152 B.R 869,

872-73 (Bankr. S.D.N. Y. 1994); Inland’s Monthly Incone Fund, L.P.

V. Duckwal I -ALCO Stores, Inc. (In re Duckwall-ALCO Stores, Inc.),

150 B.R 965, 974-75 (D. Kan. 1993); In re Appletree Mts., Inc.,

139 B.R 417, 420-21 (Bankr. S.D. Tex. 1992). The mnority
courts so conclude because they find nothing anbi guous about the
| anguage of the statute and the statute requires paynment in ful
of all obligations that conme due post-petition, regardl ess of
when those charges accrued. DeC cco, 239 B.R at 479-80.

The courts in this District have adopted the najority view
and apply the accrual method to determ ne a debtor’s obligation

to pay real estate taxes under section 365(d)(3). See, e.qg., In

re Montgonery Ward Holding Corp., 242 B.R 142, 146 (D. Del.

1999) and cases cited therein. In following the majority, the

Court in Mntgonery Ward adopted the reasoning of the Seventh

Crcuit in Handy Andy which concluded that the mnority “billing”

met hod “woul d make the rights of creditors turn on the

happenst ance of the dating of tax bills and the strategic noves



of landlords and tenants.” 242 B.R at 146 (quoting Handy Andy,

144 F.3d at 1128). In instances where taxes are paid in advance,
for exanple, the billing nethod could result in the | andlord
bei ng unpaid for post-petition services if the debtor filed
i mredi ately after the bill is received; this result is one
Congress clearly did not intend by the 1984 anendnents. 1d.

We agree with the reasoning of the magjority. Prior to the
1984 anendnment of section 365, rent was treated as an
adm ni strative clai munder section 503(b), which allowed debtors
to wait until confirmation of a plan of reorganization to pay any
adm nistrative claimfor rent. The courts also held that any
claimfor rent nust be prorated between pre-petition and post-
petition periods.

The | egislative history suggests the amendnent was to assure
that | andlords received “current paynment” for “current services,”
that is, to assure that |andlords did not have to wait until

confirmation to be paid. Child Wrld, 161 B.R at 575-76 (citing

H R Conf. Rep. No. 882, 98th Cong., reprinted in 1984 U. S. Code
Cong. & Admn. News 576). There is “[n]Jothing in the |egislative
hi story [to suggest] that Congress intended to overturn the
| ongst andi ng practice under § 503(b) (1) of prorating debtor-
tenants’ [obligations] to cover only the post-petition, pre-

rejection period, regardless of billing date.” 1d.



Consequently, to determ ne whether an obligation is pre-
petition or post-petition, the Court nust exam ne the nature of
the obligation and when it arose. |In making that determ nation,
the Court is not bound by the date on the bill. To hold
ot herwi se woul d be to advance form over substance. Thus, we
concl ude that the accrual nmethod is nore consistent with the
statutory schene of section 365.

The Landl ords assert, however, that the Court in Mntgonery

Ward qualified its decision by suggesting that the parties could

nmodify the result by the | anguage in the |ease. In Mntgonery

Ward, the Court stated that, since pre-Code practice was to
prorate taxes and the legislative history to the section does not
suggest that policy was changed, “it is reasonable to assune that
the parties to a | ease agree to the proration of real estate
taxes, unless the | ease contains a clear statenent to the
contrary.” 242 B.R at 146-47. The Court found no such intent
expressed in the | ease before it; in fact, the Court concl uded
that the parties expected proration to occur because the |ease
expressly provided for proration of the real estate taxes in the
first and last years of the lease. [d. at 147.

In this case, the Landlords assert that the Leases in
guestion contain a clear statenent that the parties did not
intend to prorate taxes, by providing that the Debtor was

obligated to pay the taxes in full upon presentation of a bill by



the Landl ords. However, we find a contrary intention expressed
in the Leases. In Article XIll, section 3, the |last sentence
provides: “As to any tax bill which covers a period of tinme only
a portion of which is included in the termof this | ease, an
appropriate proration shall be made to reflect the portion of the
tax period included in said term” This provisionis simlar to

the one which the Court in Montgonery Ward found expressed the

expectation of the parties that the real estate taxes would be
prorated. 242 B.R at 147. Thus, we conclude that the proration
of the real estate taxes between the pre-petition and post-
petition periods is not contrary to the intention of the parties
expressed in the Leases.

The Landl ords further assert that even the mpjority courts
whi ch use the accrual nethod rely on a determi nation that the tax
debt accrued on a daily basis. The Landlords assert that in this
case, in contrast to those cases, the real estate taxes do not
accrue on a daily basis. Rather, they assert the Chio statute
provides that the real estate taxes are assessed on the first day
of each year and are due before the |l ast day of the year (unless
the county allows paynent in installnments). In this case, the
county has all owed paynent in two senm -annual installnments. The
first installnment (which is the claimat issue here) represents
taxes due for the first half of 2000 and was due to be paid on

January 23, 2001. Thus, the Landlords assert that the real



estate taxes do not accrue on a daily basis and the accrual
nmet hod shoul d not apply.

However, the Landl ords’ assertion does not support their
case. |If the Landlords are correct and the taxes accrued in full
on the day they were assessed (January 1, 2000), they clearly
accrued pre-petition. Thus, under the authority in this

District, the taxes are pre-petition clains.

V. CONCLUSI ON

For the foregoing reasons, we conclude that the clains of
the Landl ords for paynent of real estate taxes are pre-petition
claims and need not be paid by the Debtor at this tinme pursuant
to section 365(d)(3) of the Code.

An appropriate Order is attached.

BY THE COURT:

Dated: April 23, 2001

Mary F. Walrath
Uni ted States Bankruptcy Judge



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: Chapter 11

GC COWANI ES, INC., et al., Case Nos. 00-3897 (MW
t hrough 00-3927 (MFW
Debt or s.
(Jointly Adm ni stered Under
Case No. 00-3897 (MFW)

N N N N N N N

ORDER

AND NOW this 23RD day of APRIL, 2001, upon consideration of
the Motion of Westwood Town Center, LLC and Ri dge Park Square,
LLC (collectively “the Landlords”) for an Order Conpelling the
Paynent by Debtor in Possession of Real Property Taxes under
Unexpired Leases of Nonresidential Real Property Pursuant to 11
U S . C 8 365(d)(3) and the hjection thereto by GC Conpani es,
Inc., it is hereby

ORDERED t hat the Mtion is DEN ED.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached



SERVI CE LI ST

David M Fournier, Esquire
Aaron A. Garber, Esquire
PEPPER HAM LTON, LLP

1201 Market Street

Suite 1600

P. O Box 1709

W | m ngton, DE 19899-1709
Counsel for Debtor

Daniel M d osband, P.C.

Col |l een A. Murphy, Esqire
Philip M Coppinger, Esquire
GOODW N PROCTOR & HOAR, LLP
Exchange Pl ace

Boston, MA 02109

Counsel for Debtor

Kevin Gross, Esquire

ROSENTHAL, MONHAI T, GROSS & GODDESS, P. A
Suite 1401

Mel | on Bank Center

919 N. Market Street

P. O Box 1070

W m ngton, DE 19899-1070

Counsel for Wstwood Town Center, LLC
and Ri dge Park Square, LLC

John A. d eason, Esquire

David M Neunann, Esquire

J. Allen Jones, Esquire

BENESCH FRI EDLANDER COPLAN & ARANOFF, LLP
2300 BP Anerica Buil ding

200 Public Square

Cl evel and, OH 44114-2378

Counsel for Wstwood Town Center, LLC
and Ri dge Park Square, LLC

Laura Davis Jones, Esquire

Bruce Grohsgal, Esquire

Chri stopher J. Lhulier, Esquire
PACHULSKI STANG ZI EHL YOUNG & JONES
919 North Market Street

Suite 1600

W1 mngton, DE 19801

Counsel for the Oficial Commttee
of Unsecured Creditors



Marc A. Beilinson, Esquire

Jereny V. Richards, Esquire

Mal har S. Pagay, Esquire

PACHULSKI STANG ZI EHL YOUNG & JONES
10100 Santa Moni ca Bl vd.

Suite 1100

Los Angeles, CA 90067

Counsel for the Oficial Conmmttee
of Unsecured Creditors

Maria G annarakis, Esquire

OFFI CE OF THE UNI TED STATES TRUSTEE
601 Wal nut Street

Suite 950 West

Phi | adel phia, PA 19106



